RESOLUTION NO. 2025- )0~/ A % K
CITY OF TONTITOWN, WASHINGTON COUNTY, ARKANSAS

A RESOLUTION AUTHORIZING THE MAYOR TO NEGOTIATE AND
EXECUTE AN AGREEMENT WITH GEOTECHNICAL ENGINEERING
SERVICES, INC. FOR A ROAD DISTRESS EVALUATION OF KLENC
ROAD IN THE CITY OF TONTITOWN, ARKANSAS.

WHEREAS, it has come to the attention of the City of Tontitown that a portion of Klenc
Road is experiencing premature failures and distress due to heavy traffic; and

WHEREAS, the City has received a proposal from Geotechnical Engineering Services,
Inc. (“GTS, Inc.”), attached hereto as Exhibit “A”, to perform a pavement distress evaluation in
order to determine the cause of the ongoing failures and distresses on Klenc Road and to map the
current condition of the existing pavement for the estimated amount of $19,000.00; and

WHEREAS, the City of Tontitown has determined it is in the best interest and benefit of
the community to authorize the Mayor to negotiate and execute an agreement with GTS, Inc.,
attached hereto as Exhibit “A”, for the estimated amount of $19,000.00 to perform a pavement
distress evaluation of Klenc Road.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of Tontitown,
Arkansas:

Section 1. The City Council hereby authorizes the Mayor to negotiate and execute an
agreement with GTS, Inc., attached hereto as Exhibit “A”, for the estimated amount of $19,000.00
to perform a pavement distress evaluation of Klenc Road in the City of Tontitown in order to
determine the cause of ongoing failures and distresses on Klenc Road and to map the current
condition of the existing pavement.

Section 2. The Mayor and her designee are hereby authorized to take all such action -
as necessary in connection therewith.

PASSED AND APPROVED this g \ day of October 2025.

APPROVED: ATTEST:

honda Ardemagni, City Cle easurer

Angela Rugsell, Mayor (SEAL)



EXHIBIT

AGREEMENT FOR GEOTECHNICAL
ENGINEERING SERVICES

THIS AGREEMENT, effective as of this day of 2025, is by and between
__(“Client”) and GTS, Inc ("Engineer”).

THE PROJECT is understood to consist of:

A pavement distress evaluation of Klenc Road in Tontitown, Arkansas.

THIS AGREEMENT consists of the appended documents which are incorporated herein by
reference:

. GTS Proposal No. GTS125163-R1 (a/k/a Scope o SErvICES); AND
. GENERAL CONDITIONS FOR GEOTECHNICAL ENGINEERING SERVICES

Engineer agrees to perform the Services set forth in this Agreement and in accordance with its
terms, including all attachments incorporated herein by reference. This Agreement may not be
modified or altered, except in writing as specifically described in this Agreement.

CLIENT: ENGINEER:
’___._-’
Signature: \ é‘ i 2 4'ﬁ
Print
Name: Travis Willis, P.E.
Title: Principal
Company: GTS, Inc
Address: 1915 N Shiloh Drive
Fayetteville, Arkansas 72704
Date: F-te R
Phone:

Email:




1911 North Shiloh Drive Licensed:

Fayetteville, Arkansas 72704 Arkansas = Arizona » Kansas = Kentucky GTS, 'ﬂ C.
Office: (479) 521-7645 Louisiana » Missouri « New Mexico Geotochnical & Testing Services
www.gisconsulting.net Ohio » Oklahoma » Texas

August 28, 2025
Revised September 16, 2025

City of Tontitown
235 East Henri De Tonti Boulevard
Tontitown, Arkansas 72762

Through: CK Civil Engineering, LLC
Mr. Clint Karstetter, P.E.

Regarding:  Proposal for Geotechnical Engineering and Pavement Evaluation Services
Klenc Road Distress Evaluation
Tontitown, Arkansas
GTS Proposal No. GTS125163-R1

Mr. Karstetter:

This proposal is based on an email exchange between yourself and Mr. Nathan Parnell, P.E.,
with GTS, Inc. (GTS), that took place on August 7, 2025, as well as a follow-up telephone
conversation between the same two individuals that occurred on August 11, 2025. The following
document was also provided in the referenced email exchange. Please let us know if the project
information portion of this proposal requires revising, based on your current understanding of
the project.

* One (1) sheet, titled “Klenc Road Welght Limit Testing”, undated, provided on
August 7, 2025, and prepared by CK Civil Engineering, LLC. This document provides

an aerial image of the existing road alignment, including station numbers along with

seven (7) requested boring (“test core™) locations.

it should be noted that this proposal has been revised based on an email from Mr. Zak
Johnston, P.E. with CK Civil Engineering, LLC on September 16, 2025. Included in this
email, was a request to optimize the field services and remove the “follow-up” PCI
Survey previously included in our proposal. GTS still recommends that this follow-up
work take place under a different scope of work. All information added to this proposal
can be found with bold and italicized formatting.

PROJECT INFORMATION

Currently we understand that the City of Tontitown, Arkansas is concerned that a portion of
Klenc Road, extending from Arkansas Highway 412 (also known as Henri De Tonti Boulevard)
to its termination into Dowell Road, is experiencing premature failures/distress, due to heavy
truck traffic. We estimate that the effected area includes about 9,250 linear feet of existing

Geotechnical Engineering | Construction Materials Testing | Environmental Due Diligence
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asphait pavement. The purpose of the scope of work outlined in this proposal is to determine
the cause of the ongoing failures/distresses and map the current conditian of the existing
pavement,

No traffic loading information has been provided to us; however, based on the 2018 Master
Street Plan, revised on May 23, 2021, we understand that Klenc Road is considered a Collector
Street per the City of Tontitown guidelines.

GEOTECHNICAL SCOPE OF SERVICES
Field

The client requests that the subsurface conditions within the planned public roadway be
evaluated at seven (7) boring locations. However, to meet the typical standard of care for this
type of project, we recommend that we explore the site at 8 boring focations, equally-spaced
at 1000 feet on center, drifled to depths of about 5 feet below existing grades, or until auger
refusal materlal is encountered, whichever is least.

We understand that traffic control setvices will be required to access the boring locations. GTS
will subcontract a traffic cantrol company to provide these services. We have included these
fees as a separate line item in this proposal, in the event that the City would prefer to provide
these services in-house to reduce the fees,

We propose to core the existing pavement section at each location using an 8-inch diameter
diamond-surfaced coring bit initially. The field techniclan will measure the thickness of the
pavement as well as any aggregate base material. After obtaining the 8-inch diameter core
samples, the borings will be advanced using continuous flight augers drilled with a rubber-track-
mounted drill rig. The split-barrel (Standard Penetration Test) sampling procedure wlll be used
to evaluate the in-situ strength (N-values) and collect soil samples in the subgrade.

The borings will drilled to the maximum depths specified above or to auger refusal, whichever
acceurs first. Auger refusal is defined as the depth at which no further penetration of the drill rig
augers can be gained using mechanical techniques. Based on our knowledge of the regional
geology near this site, we do not anticipate encountering auger refusal within the proposed
depths; however, chert seams/layers may be encountered, which could result in high N-values.

Groundwater measurements will be taken while drilling and immediately after boring completion.
Upon completion of drilllng, boring locations will be backfilled with soil cuttings and/or bentonite
hale plug. The pavement section will be repalred with cold-patch asphalt or nan-shrink grout.

If unexpected soil conditions are encountered, the client will be contacted regarding the need for
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Pavement Condition Evaluation

in order to evaluate the existing condition of the asphalt pavements, we propose to perform a
simplified Pavement Condition Index (PCH) Survey of the existing roadway at the project site.
The PCI method rates the severity of pavement distress, including surface deformation, cracks,
and weathering, and assigns an assessed value. This value In turn is used as part of the
evaluation of the existing pavement section strength.

The PCI surveys will include phatagraphing the observed distress, and visually rating the
severity of the distress within each sample area. The collected information will be recorded in
the field and all data taken back to the GTS office for further compilation and analysis to be
included in the geotechnical engineering report. We recommend that this PCI survey be
performed during the field services portion of our scope of work as well as 3 to 6 months after
the initial survey is performed to determine the rate of pavement distress/failure.

Laboratory

At campletion of the field servicas, the sail and rock samples will be taken to the GTS
labaratory. Further laboratory testing on the samples may Include moisture content tests, sieve
analyses, and Atterberg limits tests. The intent of these tests is to further characterize the
engineering properties of the subsurface soils. The number and type of laboratory tests
assigned will be dependent on the subsurface conditions encountered at the sample locations.

POTENTIAL DISTURBANCE TO PROPERTY

The client should be aware that the drilling process Is necessarily destructive, and that the
drilling equipment will require access to the boring locations. GTS will make a reasonable
attempt to minimize disturbance to the ground surface during mobilization andfor drifling.

Currently, GTS has not budgeted to restore the site after our borings are performed, other than
backfilling the borings and patching the pavement locations as discussed herein.

PUBLIC UNDERGROUND UTILITY LOCATIONS

GTS will use the Arkansas One-Call system to mark known public utllities at and near the
planned sample locations.

CLIENT'S RESPONSIBILITIES

Private Underground Ulility Locations

The client or client representative should make GTS aware of potential private underground
structures and utilities at the project site. Because we have no knowledge of private

Geotechnical Engineering | Construction Materfals Testing | Environmental Due Diligence
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underground utility locations, we are not responsible for encountering or disrupting private utility
lines that are not marked by the Arkansas One-Call system.

Site Access

The client or client’s representative should provide GTS personnel access to the project site.
The fee shown in this proposal assumes that the project site can be accessed during standard
business hours.

Again, GTS has included fees in this proposal for traffic control services. Additionally, we
understand that GTS will not be responsible for any permits and fees associated with street
closure and/or bore permits.

Contact information for any parties requiring notification prior to our work in the right of way
should also be provided to GTS if applicable to the project site.

Reqguest for Additional Project Information
If available, please provide GTS with the following information:
» Current and expected traffic count information for this section of roadway.

SCHEDULE

Based on our current workload, and if a significant number of workdays are not lost due to
weather, GTS estimates the schedule detailed in the table on the following page. Additionally,
verbal recommendations may be provided within 5 days after completion of field services, upon
request.

Mobilization to Site § ; i Laboratory Testing Geotechnical Re

Within 4 to 5 Weeks | 2 Days 1 week 1 to 2 Weeks

Estimated Total: 6 to 8 Weeks from Authorization to Report Delivery

GEOTECHNICAL DELIVERABLES

A Geotechnical Engineering Report will be issued for this project. The report will be stamped by
a Professional Engineer registered in the State of Arkansas. This report will include a

Geotechnical Engineering | Construction Materials Testing | Environmental Due Diligence
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description of subsurface exploration procedures, laboratory test results and testing procedures,
a summary of the subsurface findings, and a boring location diagram.

This report will also include the results of our PCI survey and detail our assessment of the
cause(s) of the ongoing pavement distress/failure.

FEES

The following is a breakdown of the estimated fees associated with the proposed scope of

services.
Item Fee Authorization
Geotechnical Scope (Lump Sum?) $15,500.00 L
Traffic Control Services (estimate?) $3,500.00 O
?M Eéti;ate $19,000.00

1The lump sum fee includes the GTS, Inc. engineering services, field testing (including PCI survey), and laboratory
testing discussed in the scope of services.

2 This estimate includes two (2) days of fraffic control. If these services are provided by GTS, they will be invoiced at
$1,750 / day In the final bill, based on the actual days performed.

CLOSING

Thank you for the opportunity to present this proposal. Please let us know if there are questions
regarding the information, schedule or fee shown in this proposal. To accept this proposal and
authorize GTS to begin work on this project, please sign the Standard Terms and Conditions
page, check the appropriate box(es) in the FEES section of this proposal and return - via fax,
email or mail — the complete proposal and contract to us.

Sincerely,

GTS, Inc.

Geotechnical & Yesting Services

W

Nehan, Seve Nthon D Bl

Nathan Love, E.I. Nathan D. Pamell, P.E.
Geotechnical Associate Staff Geotechnical Engineer

Copies: Addresses (clintk@ck-civil.com)

Geotechnical Engineering | Construction Materials Testing | Environmental Due Diligence
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GENERAL CONDITIONS FOR
GEOTECHNICAL ENGINEERING SERVICES

1. DEFINITIONS

1.1. Confract Documsnts. Plans, spacifications, and
agreements between Client and Contractors, including
addenda, amendments, supplementary instructions, and
change orders,

1.2. Contractor. The contraclor or conbactors
retained to construct the Project for which Engineer Is
providing Services under this Agreement.

1.3. Day(s). Calendar day(s) unless atherwise stated.

1.4. Hazardous Materials. The term Hazandous
Materisls means any toxic substances, chemlcals,
radiogctivity, pollutants or other materals, In whatever
form or state, known or suspected to Impalr the
environment in any way whatsoever. Hazardous
Materials inddude, but are not limited to, those
substances defined, designatsd or listed In any federal,
stale or [ocal law, regulation or ordinance conceming
hezardous wastes, loxic substances or pollution.

1.5. Services. The Services provided by Engineer as
set forth in this Agreement, the Score oF Services and
any written amendment to this Agreement.

1.6. Work. The labor, materials, equipment and
services required to complete the work described in the
Contract Documents.

2. SCOPE OF SERVICES

Engineer will perforn the Services set forth In the
attached Scope oF SERVICES.

2.1, Changes In Scape, If Engineer provides Client
with a writing confiming a change In tha Score oF
SERvICES, it will become an amendment fo this
Agreement unless Client objects in writing within 5
business days after recelpt. All Sarvices performad by
Engineer an the Project are subject to the terms and
limitations of thls Agreement. If Services are performed,
but the partles do not reach agreement conceming
modifications to the ScorE oOF SErRvVICES or
compensation, then the terms and limitations of this
Agrsament apply to such Services, except for the
payment terms. The parties agree to resclve disputes
conceming modifications to scope or compsnsation
pursuant to Section 19, *“Disputes.”

2.2, Lieenses. Engineer will procure and malntain
business and professional licenses and reglstrations
necessary to provide its Services.

2.3. Excluded Services. Engineer's Services under
this Agreement include enly those Services spacified in
the SCOPE OF SERVICES.

2,3.1. General. Client expressly walves any claim
agalnst Engineer resulting from its failure to perform

recommended aeddiional Services that Client has not
authorized Engineer to perform, and any claim that
Engineer falled to performt services that Cllent instructs
Engineer not to psrform.

2.3.2. Blological Pollutanis. Engineer’s SCOrFE OF
Services specifically excludes the investigation,
detection, prevention or assessment of the presence of
Blologleal Poliutants. The term *Blological Pollutants®
includes, but is not limited to,. melds, fungi, spores,
bacteria, viruses, and/or any of their byproducts.
Enginsers ScopE oF Services will not Include any
interpretations,  recommendations, findings, or
conclusiens pertaining to Biologlcal Pollutants. Client
agrees that Engineer has no liability for any claims
elleging a failure to investigate, detect, prevent, assess,
or make recommendations for preventing, contrelling, or
abating Biological Pollutants. Furthermors, Clisnt agress
to defend, indemnify, and hold harmless Engineer from
all clalms by any third party conceming Biclogica!
Pallutants, except for damages caused by Engineers
sole negligence.

3. PAYMENTS TO ENGINEER

8.1, Baslc Services. Enginesr will perform all
Services set forth in the attached Score oF Services for
the amount{s) set forth therein.

3.2. Additional Servicas. Any Sarvicas performed
under this Agresment, except those Services expressly
identified in the aftachad Scope oF Services, will ba
provided on a time and matsrials basis uniess otherwlise
specifically agreed to In writing by both partles.

3.3. Estmate of Fees, Engineer will, to the best of Its
abillty, perform the Sarvices and accomplish the
chjectives defined in this Agreement within any written
cost estimate provided by Engineer. Client recognizes
that changes in scope and schedule, and unforeseen
clcumstances can all influence tha successful
completion of Services within the estimated tost. The
use of an estimate of faes or of a “not to excead”
limitation Is nct a guarantee that the Services will be
completed for that amount; rather, it indicates that
Engineer shall not incur fees and expenses in excess of
the estimate or limitation amount without obtaining
Cllent's agreement {o do so.

3.4. Rates. Client will pay Englneer at the rates set
forth in the FEES SECTION OF THE SCOPE OF SERVICES.

3.4.1. Changes to Ratos. Client and Enginger
sgree that the FEcs SECTION OF THE SCOPE OF SERVICES
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appropriate (o roflect Engineefs then-current fee
struclure. Engineer will give Client at feast 30 days
advance notice of any changes. Unless Clent obfects In
writing to the proposed amendstf fee structure within 30
days of nofification, the amended fea structure will be
incomporated jnto this Agreement and will then supersede
any prior fee shucture, If Glient timely objects to the
amendsd fee structure, end Engineer and Cllent cannot
agree Upon a new fee stnicfure within 30 days affer
nolice, Enginesr may tenminate this Agreement and be
compensaled a&s sel forth under Seclion 18,
*Termination,”

3.4.2. Provalling Wages. Unless Client specifically
informs  Engineer in wriling that prevailing wage
regulations cover the Project and the Scork oF Services
identifies it as covered by such regulations, Client will
reimburse, defend, Indemnify and hold harmless
Englneer from and against any [iability resulting from a
subsequent determination that prevalling wage
regulations cover the Project, including all costs, fines
and attomeys' fees.

3.5. Payment Timing; Late Charge. All invcices are
due within 30 days after receipt. All amounts unpald 30
days after the invoice date will include a late payment
charge from the date of the invoice, at the rate of 1-1/2%
per month or the highest rate parmitted by law.

4. STANDARD OF PERFORMANCE; DISCLAIMER
OF WARRANTIES

4.1. Leva] of Service. Engineer offers differant levels
of geotechnical enginearing Services to suit the desires
and needs of different clisnts. Although the passibility of
emor can never be elminated, more detailed and
extensive Services yield more information and reduce
the probability of arror, but at increased cost. Cliant must
determine the level of Services adeguate for its
purposes. Client has reviewed the ScOPE OF SERVICES
and has delermined that it does not nead or want a
greater [evel of Services than that belng pravided.

4.2, Standard of Care. Subject to the fimitations
inherent in the agreed Score OF Services as to the
degree of care, the amount of ime and expenses to be
Incurred, and subjact to any other timitations contalned
in this Agreement, Engineer may perform its Services
consistent with that lavel of care and skl ordinarily
axercised by other professional engineers practicing in
the same locale and undsr similar circumstances at the
time: the Services are parformed.

4.3, No Warranty. No warmanty, exprass or implied, is
included or intended by this Agreement.

5. ESTIMATE OF CONSTRUCTION COSTS

Client acknowledges that construction and Project
developnient are subject to many influences that are not
sublect o precise forecasting and ere outside of
Engineer's control, Client further acknowledges that
actual costs incurred may vary substantially from the
estimates prepared by Engineer and that Engineer does
not warrant or guaranty the accuraey of construction or
development cost estimates.

6. CONSTRUCTION PHASE SERVICES

If Engineer's Score oF SERVICES includes observation
andfor testing durlng the course of construction,
Englneer may:

6.1. Construction Observation.

6.1.1. Sila Moelings & Visifs. Engineer will
participate in job site meelings as requested by Client,
and, unjass otherwise requested by Client, visit the site
at times specified in the Score oF Services or, if not
specified in the ScoPe oF SERvices, at intervals as
Engineer deems appropriate to the various slages of
construction to observe the geotechnical conditions
encountered by Contractor and the progress and quality
of the gsotechnical aspects of the Work. Based onh
Information obtalned during such vislits and on such
observations, Engineer may inform Client of tha progress
of the gectechnical aspects of the Work. Client
understands that Engineer may not be on site
continucusly; and, unless expressly agreed otherwise,
Englneerwill not observe all of tha Work.

6.1.2. Conlraclor's Performancs. Engineer does

not, and cannot, warrant or guarantee that all of the
geotechnical Work performed by Canfractor mests the
requlrements of Englneer's geotechnical
recommendations or the plans and specifications for
such geotechnical Work; nor can Engineer be
responsible for Contractor's fallure to perform the Work
in accordance with the plans, specifications or the
recommendations of Engineer.

6.1.3. Coniragtor's Responsibilities. Engineer will
not supervise, direct or have control over the Wark nor

will Engineer have authority over or respansihility for the
means, methods, techniques, sequences or procedures
of construction sslected by Contractor for ths
geotechnlcal aspects of the Profect for safety
precautions and programs incident to the Werlg nor for
any failure of Contractor to comply with Laws and
Regulations applicable to Contractor furnishing and
performing its Work.

6.1.4. Final Reporf. At the contlusion of
Construction Phase Services, Engineer will provida
Cllent with a written report summarizing the tests and
observations, if any, mads by Engineer.

6.2. Review of Contractor’s Submittals. IF Included
In the Score oF Work, Engineer will review and take
appropriate action on the Contractor's submittals, such
as shop drawings, product data, samples, and ofther
required submittals. Engineer will review such submittals
solely for general conformancs with Enginesr’s deslign,
and will not Include review for the following, ajl of which
will remain the responsibility of the Contractor; accuracy
or campleteness of detafls, quantities or dimensions:
construction  means, methods, sequences or
procedures; coordination among trades; or construction
safaty. .

6.3. Tests, Tesls performed by Engineer on finished. . . |

Work or Work in progress are taken intermittently. and_ - — ’fr
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Work ams not a guarantee of the quality of Work and do
not ralieve other parties from their responsibility to
perform thelr Work in accardance with applicable plans,
specifications and requirements,

7. CLIENT’S RESPONSIBILITIES

In addition to payment for the Services performed under
this Agreemaent, Client agrees fo:

7.1. Cooperation. Assist and cobperate with Engineer
In any manner necessary and within its ability to facilitate
Engineer's performance under this Agreemanl.

7.2. Representation. Designate a representative with
authority to recelve all nolices and information pertalning
to agreemeni, communicate Chent's policies and
decisions, and asslst as necessary In matters pertaining
to the Project and thls Agreement. Client's
representative will be subject to changa by written notice.

7.3. Rights of Entry. Provide access to and/or obtain
permission for Engineer to enter upon all property,
whether ur not owned by Client, as required o perform
and complete the Services. Enginear will operate with
reasanable care to minimize damage to the Project
Site(s). However, Client recognizes that Engineers
operations and the use of investigative equipment may
unavoidebly alter canditions cr affect the environment at
the existing Project Site(s), The cost of repalring such
damage will be bome by Client and Is not In¢luded in the
fee unless otherwise stated.

7.4. Relevant Information. Supply Enginesr with all
Information and documents in Clients possesslon or
knowledge which are relsvant to Engineer's Setvices.
Client warranta the accuracy of any informatlon supplied
by it to Enginear, and acknowledges that Engineer Is
entitled to rely upon such information without verifying its
accuracy. Prior to the commencement of any Services in
connection with a specific property, Client will nolify
Englneer of any known potential or possible health or
safety hazard existing on or near the Project Sita, with
patticular reference to Hazardous Malerals or
conditlons.

7.5. Subsurface Structures. Comeclly designate on
plans to be fumished to Engineer, the location of &ll
subsurface sfructures, such as pipes, tanks, cables and
utilities within the property Iines of the Project Site(s), and
be responsible for any damage inadverteny caused by
Englnesr to any such stucture or utily not so
deslgnated. Engineer s not llable to Client for any losses,
damages or claims arising from damage to subtamanean
structures or utllitles that were not comectly shown on
plans fumished by Client to Engineer.

8. CHANGED CONDITIONS

If Engineer discovers conditions or circumstances that it
had not contemplated at the commencement of this
Agreement ("Changed Conditlons™), Engineer will notify
Client in writing of the Changed Conditions. Client and
Engineer agres to that they will then renegofiate in good
faith the terms and conditions of this Agresment. If
Engineer and Client cannot agras upon amended ferms

and conditions within 30 days after notice, EnQIneer may
terminate this Agreement and be compensated as sel
forih in Saction 18, "Termination.”

9. HAZARDOUS MATERIALS

Client understands that Enginesr's Services under this
Agreement are Imited to geotechnical engineering and
that Engineer has no responsibility to [ocate, identify,
evaluate, treat or othetwise consider or deal with
Hazardous Materials. Client is solely responsible for
notifying all appropriate federal, sfate, municipal or other
govemmental agencies, induding the potentially affected
public, of the existence of any Hazardous Materials
located on or in the Project site, or lacated dusing the
performance of this Agreement, The existence ar
discovery of Hazardeus Materlals constitutes a Changed
Condition under this Agreement.

10. CERTIFICATIONS

Cllent agrees not to require that Engineer execute any
cerlification with regard to Services performed or Work
tosted andfar observed under this Agreement unless: 1)
Engineer believes that it has performed sufficlent
Services 1o provide a sufficianl basis fo issue the
certificatlon; 2) Englneer belleves that the Services
performed or Work tested and/or observed meet the
critaria of the certification; and 3) Engineer has reviewed
and approved in wriling the exact form of such
certification prior to execution of this Agreement. Any
cariification by Englneer is limited to an expression of
professlonal opinion based upon the Services parformed
by Engineer, and does not constitule a warranty or
guaranty, either expressed orimplied.

11, ALLOCATION OF RISK

71.1. Limitation of Liabiilty. The total cumulative
liability of Enginear, its subconsuliants and
subcontractors, and all of thelr respactive shareholders,
directors, officars, employess and agents (collectively
“Engineer Enfities™), to Client arising from Services under
this Agreement, Including attorney's fees due under this
Agreement, will not exceed the gress compensation
recelved by Enginser under this Agreement or $50,000
whichever is greater: provided, however, that such
lizbility is further limited as described below. This
limitation applies to all lawsuits, claims or actions that
gllege erors or amissions In Engineer's Services,
whether alleged to arise In tort, contract, wamanty, or
other [legal theory. Upon Client's written request,
Engineer and Client may agree to Increase the limitation
to a greater amount In exchange for a negotiated
increasa in Enginear's fee, provided that they amand this
Agreement In writing as provided In Section 20.

11.2. Indemnification.

11.2.1. Indemnification of Client. Subject to tha
provislons and limitations of this Agreement, Engineer
sgrees to indemnify and hold hammless Clieal, its
shargholders, officers, directors, employees, and agents

fram and against any and all claims, suits, fiabifiies, .=~
damages, expenses (including without limidtation Z. .20
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reasonable attomey’s fees and costs of defense), or
other losses (collectively "Losses”) to the extent caused
by Engineer'’s negligent performance of its Senvices
under this Agreement.

11.2.2. Indemnification of Engincer. Except as
governed by Arkansas law regarding the immunity of
municipalities, Client will indemnify and hold harmless
Engineer Entilies from and against any and all Losses to
the extent caused by the negligence of Cllent, its
employees, agents and contractors. In addition, except
to the extent ceused by Engineer's sole negligence,
Cllent expressly agrees to defend, indemnify and hold
harmless Engineer Entities from and against any and all
Losses arising from or related to the exislencs, disposal,
relesse, dischargs, freatment or transportation of
Hazardous Materials, or the exposure of any parson to
Hazardous Malerials, or the degradation of the
environment due to the presence, dischamge, disposal,
release of or exposure to Hazardous Materlal,

11.3, Consequentlal Damages. Neither Cllent nor
Engineer will be llable to the other for any spacial,
consequential, incidental or penal losses or damages
including but not limited to losses, damages or claims
refaled fo the unavailability of propedy or facilities,
shutdowns ar service interruptions, less of use, profils,
revenus, or inventory, or far use charges, cost of capital,
or claims of the other party and/or its customers,

11.4. Confinuing Agreement. The indemnity
cbligations and the lmitatons of liabllity established
under this Agreement will survive the explratlon or
termination of this Agreement. If Engineer provides
Services to Client that the parties do nct confirm through
execution of an amendment to this Agreement, the
abligations of the parties to Indemnify each other and the
limitations on liability established under this Agreement
apply to such Setvices as If the parties had executed an
amendment.

12, INSURANCE

12.1. Engineor's Insurance. Engineer will obfaln, if
reasonably available, the following coverages:

12141, Statulory
Compensalion/Employer's Liabllity Insurance;

12.1.2. Commerclal Genaral Liabllity Insurance
with a combined single limit of $4,000,000;

12.1.3. Automobile Liability Insurance, incuding
{iability for all owned, hired and non-owned vshicles with
minimum limits of $4,000,000 for bodlly Injury per persan,
$1,000,000 property damags, and $1,000,000 combined
single limit per cccurrence; and,

12.1.4. Professional Liability Insurance In
amounts of $1,000,000 per claim and annual aggregats.

Workers'

122 Contractor's Insurance. Client shall require
that all Contractors and subcontractors for the Projact
name Engineer as an additional insured under their
General Liability and Automaoblla Liabillty insurance
polides. If Client is not the Prgject owner, Client will
require the Project owner lo require the ownsr's

Contractor to purchase and maintaln General Liability,
Bullder's Risk, Aufomcbile Liabllity, Workers'
Compensation, and Employer's Lisbility [nsurance wih
limits no lgss than as set forth above, and {0 name
Engineer and its subcontractors and subconsuliants as
additiona) insureds on the General Liability insurance,

12.3. Certificates of Insurance. Upon reguest,
Engineer and Client will each provide the other with
cartificate(s) of Insurance evidenclng the existence of the
policies required herein. Except for Professional Liability
and Workers' Compensation Insurance, all polides
required hereln shall contain a walver of subrogation.

13. OWNERSHIP AND USE OF DOCUMENTS

13.1. Client Documents. All documents provided by
Client will remain the properly of Client. Enginesr will
return all such documents to Client upon request, but
may reteain file coples of such documents.

13.2. Engineer's Documents. Unless otherwise
agreed in wrting, all documents and Information
prepared by Engineer or obtained by Engineer from any
third party in connection with the performance of
Services, including, but not limited to, Engineer’s reports,
boring legs, maps, field data, field notes, drawings and
specifications, laboratary test data and other similar
documents (ccllectively "Documenis”) are the propetty of
Engineer. Engineer has the rght, In its sole discretion, to
dispose of ar ratain the Documents.

13.3. Use of Documents. All Dotuments prepared by
Engineer are solely for use by Client and will not be
provided by sither party to any other person or entity
without Engineer’s prior wiitten consent.

13.3.1. Use by Client. Client has the rightto reuse
the Documents for purposes reasonably connected with
the Project for which the Services are pravided, including
without limitation design and licensing requirements of
the Project.

713.3.2. Use by Engineer. Engineer retains the
right of ownership with respect to any patentable
concepts or copyrightable materlals ardsing from lts
Sarvices and the right to use the Documents for any
purpose.

134, Efectronic Media. Consuftant may agree at
Client's request to provide Documents and information in
an elecironic format. Client recognizes that Documents
or other information recorded con or transmitted as
electronic medlia are subject to undetectable alteration
due to (ameng other causes) transmisslon, conversion,
media degradation, software eror, or human alteration.
Accordingly, all Documents and Information provided by
Consultant in electronic media are for Informational
purposss only and not as final documentation. Unless
otherwise defined in the Scope of Services, Consultant's
electronic Documents and media will conform (o
Consultanfs standards. Consultant will provide any

requested elsctronic Documents for a 30-day
accoptance parod, and Consultant will comrect any--r- fre,
defects reported by Client to Consultant during thiss “mmes'7 s
period. Consultant makes no warantles, e‘mer&xgress —rnn s, - e
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or implled, regarding the fitness or suitability of aﬁy
electronic Documents or media.

13.5. Unautharized Reuse. No party other than Cliant
may rely, and Cllent will not represent to any other party
that it may rely on Documents without Consultants
express prior written consent and recaipt of additional
compensation. Client wilt not permiit disclosure, mention,
or communication of, or reference to the Documents in
any offering circular, securities offaring, loan application,
real estate sales documentatlon, or similar promotional
material without Consultant’s express prior wiittan
consent. Client waives any and all delms against
Consultant resulling in any way from the unauthorized
reuse or alteration of Doguments by itself or anyone
oblaining them through Client. Client will defend,
indemnify and hold harmless Consuitant from and
agalnst any clalm, action or proceeding brought by any
parly clalming to rely upon Infomation or opinions
contained Documents providad to such person or entity,
published, disclosed or referred ta without Consultant's
prior wriften consenqt,

14. SAMPLES AND CUTTINGS

14.1. Sample Refention. If Engineer provides
laboratery testing or analytic Services, Engineer will
preserva such soll, rock, water, or other samples as it
deams necessary for the Project, but ne longer than 45
days after Issuance of any Dosuments that Include the
data oblained from these samples. Client will promptly
pay and be responsible for the removal and Jawful
disposal of all contaminated samples, cuttings,
Hazardous Materials, and other hazardous substances,

14.2. Monitoring Welis. Client will take custady of all
manltoring wells and probes installed during any
investigation by Engineer, and will take any and sl
necessary steps for the proper maintenance, repair or
closure of such wells or.probes at Client's expense.

15. RELATIONSHIP OF THE PARTIES

Enginser will perform Services under this Agresment as
an independent contracter,

16. ASSIGNMENT AND SUBCONTRACTS

Neither party may assign this Agreement, in whola or in
part, without the prior written consent of the other party,
except for an assignment of proceeds for financing
purposes. Engineer may subcortract for the services of
others without obtabning Client's consent if Englneer
deems it necessary or deslrzble for others to parform
cerlain Services.

17. SUSPENSION AND DELAYS

17.1, Procedures. Cllent may, at any time by 10 days
written notice suspend performance of all or any part of
the Services by Engineer. Enhgineer may terminate this
Agreement if Client suspends Englneers Services for
mare than 60 days and Client will pay Engineer as set
forth under Section 18, “Termination.” [f Client suspends
Engiheers Services, or if Cllent or others delay

Engineer's Services, Client and Engineer agree to
equitably adjust (1) the time for completion of the
Services; and (2) Engineers compensation in
accordanca with Engineer's then current ScHEDULE oF
CHargEes for the addifionsl labor, aquipment, and other
charges associated wilh maintalning its workforce for
Client's benefit during the delay or suspension, or
charges Incurred by Engineer for demobilization and
subsequent remobilization.

17.2. Liability. Engineer is not Fiable to Client for any
fallure to perform or delay in performance due to
clreumstances beyond Engineer's control, including but
not [mited to pollution, contamination, or release of
hezardous substances, strikes, lockouts, riols, wars,
fires, flood, explosion, "acts of God,” adverse weather
conditions, acts of government, labor disputes, delays in
transparialion or inability fo obtain material and
equipment In the open market,

18. TERMINATION

18.1. Termination for Convenience. Erginear and
Client may terminata this Agreement for convenience
upon 30 days written notice delivered or mafled fo the
othar party.

18.2. Termination for Cause. In the event of matsrial
breach of this Agreement, the party not breaching the
Agreement may terminate It upon 10 days written nolice
delivered or malled to the other party. The terminaticn
notice shall state the basis for the termination. The
Agresment may not bs terminated for cause if the
breaching party cures the breach within the 10-day
period,

18.3. Payment on Termination. Following
termination ather than for Engineer's material breach of
this Agreement, Cllent will pay Enginesr for Services
performed prior to the temmination notics date, and for
any necessary Services and expenses Incurred in
conneclion with the termination of the Project, including
but not fimited to, the costs of complsting analysis,
records and reports necessary to document job status at
the time of termination and costs associated with
termination of subcantractor contracts 'n accordance
with Englneer's then current FEes SECTION oF THE SCOFE
OF SERVICES.

19. DISPUTES

19.1. Mediation, All disputes between Engineer and
Cllent are subject to mediation, Either party may demand
mediation by serving a written notice stating the essentia]
nature of the dispute, amount of time or money claimed,
and requiring that the matter be mediated within 45 days
of service of nolice.

18.2. Precondition to Other Action, Na action or suit
may be commenced unlsss the mediation did not cceur
within 45 days after service of notice; ar the mediation

cccurred but did not resolve the dispute; or a statute of_ ar
limitation would elapse if suit was not filed prior tq\gg_‘:\ =,
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19.3. Choice of Law; Venue. This Agreement will be
construed in accordance with and govemed by the laws
of the state in which the Project is located. Unless the
parties agree otherwise, any mediation or other legal
proceeding will occur in the state in which the Project is
located.

19.4. Statutes of Limitations. Any applicable statute
of limitations will be deemed to commence funning on
the earlier of the date of substantial completion of
Engineer's Services under this Agreement or the date on
which claimant knew, or should have known, of facts
giving rise to its claims,

20. MISCELLANEQUS

20.1. Integration and Severability. This Agreement
reflects the entire agreement of the parties with respect
to Its terms and supersedes all prior agresments,
whether written or oral. If any portion of this Agreement
is void or voidable, such portion will be deemed stricken
and the Agreement reformed to as closely approximate
the stricken portions as the law allows.

20.2. Modification of this Agreement. This
Agreement may not be modified or allered, except by a
written agreement signed by authorized representatives
of both parties and referring specifically to this
Agreement.

20.3. Notices. Any and all notices, requests,
instructions, or other communications given by either
party to the other must be in writing and either hand
delivered to the recipient or delivered by first-class mail
(postage prepaid) or express mail (billed to sender) at
the addresses given in this Agreement.

20.4. Headlings. The headings used in this Agreement
ars for convenience only and are not a part of this
Agreement,

20.5. Waiver. The waiver of any term, conditions or
breach of this Agreement will not operate as a
subsequent waiver of the same term, condition, or
breach.




