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PLANNING COMMISSION AGENDA ITEM 

1 
WAIVER REQUESTS 

Located at 380 Klenc Road  

Parcel # 830-37667-006, 830-37667-005, 830-37667-004 

 

SUMMARY: Palecero at Tontitown Large Scale Development is requesting Preliminary Large Scale 

Development approval to construct an “Active Lifestyle Community” for adults 55+ in age.   

 

CURRENT ZONING: C-2 General Commercial, C-1 Light Commercial, Conditional Use Permit was 

approved by Planning Commission and City Council  

CITY WARD: 3- Penny Baskin, Tim Burress 

FLOODPLAIN: No 

INFRASTRUCTURE SERVICE AREAS (not a guarantee of service availability):  

 Water: Tontitown Water, existing 8” line 

 Electric: Ozarks Electric 

 Sewer/Septic: Tontitown Sewer 

 Phone: AT&T 

 Natural Gas: Black Hills Energy 

Cable: Cox Communications 

School District: Springdale 

PROJECT SYNOPSIS:    

Palecero at Tontitown Large Scale Development is requesting Preliminary Large Scale Development 

approval to construct an “Active Lifestyle Community” for adults 55+ in age.  The plans show five (5) 

duplex units, and twenty-one (21) quadplex units, for a total of 94 residential units, one clubhouse that 

is 2,560 SF, and an activity building that is 1,250 SF. 

 

The applicant is requesting three waivers: 

• Waiver from 152.144, (D) Connectivity- to allow a gated community 

• Waiver from 152.144, (E) Street stubs- to remove the requirement to construct public road 

stub connections to the North, South, or East. 

• Waiver from 90.400.3, Intersections- to allow for an increase in slope from 4% to 5% along 

driveways within 100’ of the intersection. 

 

 

 

 

CITY OF TONTITOWN PLANNING OFFICE 

 201 E. Henri de Tonti Blvd. 
479-361-2700 
planning@tontitownar.gov 

Meeting: December 30, 2021 
Project: Palecero at Tontitown 
Planner: Courtney McNair, Garver 
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152.026  WAIVERS. 

   (A)   General. 

(1)   When, by the strict interpretation of these regulations, an applicant incurs undue 

restrictions on the physical property to be subdivided, a waiver for such requirements 

may be granted by the Planning Commission. 

(2)   Under no circumstance should a waiver be granted because of a personal 

hardship or for personal or emotional reasons. Waivers shall not be granted based 

strictly on financial hardship. 

(3)   A waiver is determined by the strict interpretation and enforcement of the rules and 

regulations upon a given piece of property to be subdivided. 

   (B)   Procedures. 

(1)   No waiver shall be granted except upon written petition by the applicant when the 

application is filed. The petition shall state fully the grounds for the waiver and all the facts 

upon which the petition is made. 

(2)   In granting the waiver, the Planning Commission shall prescribe any conditions that it 

deems necessary to or desirable in the public interest. 

(3)   In considering the petition for a waiver, the Planning Commission shall take into account 

the nature of the proposed use of land involved, existing uses of land in the area, 

proximity to public utilities, the number of persons who will reside or work in the 

proposed subdivision, and the probable effect of such waiver upon traffic conditions 

and upon the public health, safety and general welfare in the vicinity. 

(4)   The findings of the Planning Commission, together with the specific facts upon which 

findings are based, shall be incorporated into the official minutes of the Planning Commission 

meetings at which such waiver is granted. Waivers may be granted only when in harmony 

with the general purpose and intent of these regulations. 

 

 

WAIVER #1:  

Wavier from Connectivity standards to allow for a gated community: 

 

Section 152.026 Waivers (B) 

      (5)   No waiver shall be granted unless the Planning Commission finds all of the following: 

(a) That there are special circumstances or conditions affecting the land involved 

such that the strict application of the provision of these regulations would deprive 

the applicant of the reasonable use of this land. 

 

Staff’s Response: At Conditional Use Permit, the applicant presented a plan for a community 

for those over 55 in age. The intent is for this to be a closed community. This concept was 

approved by the Planning Commission and City Council. Staff finds this to be a special 

circumstance related to this project.  

 

(b) That the waiver is necessary for the preservation and enjoyment of a substantial 

property right of the applicant. 

 

Staff’s Response: The waiver is necessary for the preservation of a substantial property right 

of the applicant, based on the implication that the Planning Commission and City Council 

were in agreement with the closed community concept.  

 

(c) That the granting of the waiver will not be detrimental to the public health, safety 

and welfare or injurious to other property in the area. 
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Staff’s Response: The requested waiver to have a gated community should not be detrimental 

to public health, safety, or welfare. Measures are required to be put into place to make sure 

that this development can be reached in an emergency.  

 

(d)   That the granting of the waiver will not have the effect of preventing the orderly 

subdivision of other land in the area in accord with the provision of these regulations. 

 

Staff’s Response: This waiver would potentially close off cross-access that is a benefit to the 

city. However, this is a very specific proposal, and staff is not in favor of routinely adding 

gated communities. Only for very specific concepts would this be supported by staff as in this 

case.   

 

STAFF RECOMMENDATION:   

Based on this very specific development proposal, and previous support from the Planning 

Commission and City Council with the Conditional Use Permit approval, staff recommends approval 

of this waiver request to allow a gated community.  
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WAIVER #2:  

Wavier from Connectivity standards to remove the required street stub outs to the North, East 

and South: 

 

Section 152.026 Waivers (B) 

      (5)   No waiver shall be granted unless the Planning Commission finds all of the following: 

(a) That there are special circumstances or conditions affecting the land involved 

such that the strict application of the provision of these regulations would deprive 

the applicant of the reasonable use of this land. 

 

Staff’s Response: As with the previous waiver, the intent of this proposal is to be a closed 

community.   This concept was approved by the Planning Commission and City Council. Staff 

finds this to be a special circumstance related to this project.  

 

(b) That the waiver is necessary for the preservation and enjoyment of a substantial 

property right of the applicant. 

 

Staff’s Response: The waiver is necessary for the preservation of a substantial property right 

of the applicant, based on the implication that the Planning Commission and City Council 

were in agreement with the closed community concept. 

 

(c) That the granting of the waiver will not be detrimental to the public health, safety 

and welfare or injurious to other property in the area. 

 

Staff’s Response: The requested waiver to removed connectivity requirements should not be 

detrimental to public health, safety, or welfare.  

 

(d)   That the granting of the waiver will not have the effect of preventing the orderly 

subdivision of other land in the area in accord with the provision of these regulations. 

 

Staff’s Response: This waiver would close off cross-access that is a benefit to the city. 

Potentially cross-access to the east would probably be used in the future. However, this is a 

very specific proposal, and staff is not in favor of routinely reducing connectivity 

requirements. Only for very specific concepts would this be supported by staff as in this case.   

 

 

STAFF RECOMMENDATION:   

Based on this very specific development proposal, and previous support from the Planning 

Commission and City Council with the Conditional Use Permit approval, staff recommends approval 

of this waiver request to remove required street stub outs to the north, east and south.  
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WAIVER #3:  

Waiver to allow for an increase in slope from 4% to 5% along driveways within 100’ of the 

intersection. 

 

Section 152.026 Waivers (B) 

      (5)   No waiver shall be granted unless the Planning Commission finds all of the following: 

(a) That there are special circumstances or conditions affecting the land involved 

such that the strict application of the provision of these regulations would deprive 

the applicant of the reasonable use of this land. 

 

Staff’s Response: The buildings adjacent to the detention pond are required to have a finish 

floor elevation (FFE) two feet (2’) above the 100-year water surface elevation (WSE) of the 

pond. The pond is adjacent to Klenc Road and is slightly built up from the roadway (the top of 

the pond is near elevation 1289 and the elevation of the roadway is closer to 1285). Since 

some of the buildings are fairly close to the intersection of Klenc and the private driveways, 

the driveways have to ramp up roughly five feet over a relatively short distance so that the 

FFE requirements can be met. 

 

(b) That the waiver is necessary for the preservation and enjoyment of a substantial 

property right of the applicant. 

 

Staff’s Response: The pond is in the correct location because the site drains from east to 

west, so it makes sense for the pond to be on the west edge of the site (adjacent to Klenc 

Road). The applicant may be able to lower the 100-year WSE of the pond by making the pond 

larger, but the current configuration is a more efficient use of the site. 

 

(c) That the granting of the waiver will not be detrimental to the public health, safety, 

and welfare or injurious to other property in the area. 

 

Staff’s Response: The increase in slope from 4% to 5% should not have a detrimental impact 

on public health, safety, or welfare.   

 

(d)   That the granting of the waiver will not have the effect of preventing the orderly 

subdivision of other land in the area in accord with the provision of these regulations. 

 

Staff’s Response: The granting of this waiver will not prevent orderly development of adjacent 

lands.  

 

STAFF RECOMMENDATION:   

 

Staff recommends approval of this waiver request to allow an increase in slope from 4% to 5% along 

driveways within 100’ of the intersection. 
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PALECERO AT TONTITOWN, LLC PO BOX 10386 FORT SMITH, AR 72917 ENGINEERING SERVICES, INC. 1207 S. OLD MISSOURI ROAD P.O. BOX 282 SPRINGDALE, AR 72762 C-2 & C-1  ACTIVE LIFESTYLE COMMUNITY  (5-2 UNIT & 21-4 UNIT) (5-2 UNIT & 21-4 UNIT) 830-37667-006, 830-37667-005, & 830-37667-004 CORRECTION WARRANTY DEED: FILE#: 2021-46189 Tract 1: A PART OF THE WEST HALF (W ½ ) OF THE SOUTHWEST QUARTER (SW ¼ ) OF SECTION ONE (1), TOWNSHIP SEVENTEEN (17) NORTH, RANGE THIRTY-ONE (31) WEST, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: COMMENCING AT THE NORTHWEST CORNER OF SAID 80 ACRE TRACT; THENCE S03°44'22” W 1675.33 FEET ALONG THE WEST LINE OF SAID 80 ACRE  W 1675.33 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO THE TRUE POINT OF BEGINNING, SAID POINT BEING IN KLENC ROAD AND FROM WHICH A ½”  REFERENCE IRON SET ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS   REFERENCE IRON SET ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS S87°25'01” E 20.81 FEET, THENCE LEAYING THE WEST LINE OF SAID 80 ACRE TRACT,  E 20.81 FEET, THENCE LEAYING THE WEST LINE OF SAID 80 ACRE TRACT, S87°25'01"E 715.00 FEET TO A SET ½ " IRON REBAR; THENCE S03°44'22”W 304.68 FEET TO AN W 304.68 FEET TO AN EXISTING IRON REBAR, THENCE N87°25'01”W 715.00 FEET TO AN EXISTING COTTON SPINDLE ON W 715.00 FEET TO AN EXISTING COTTON SPINDLE ON THE WEST LINE OF SAID 80 ACRE TRACT, SAID POINT BEING IN KLENC ROAD AND FROM WHICH AN EXISTING REFERENCE IRON ON THE EAST RIGHT-OF-WAY LINE  OF  SAID ROAD BEARS S87°25'01”E 23.67 FEET; THENCE N03°44'22"E 304.68 FEET ALONG THE WEST LINE OF SAID 80 E 23.67 FEET; THENCE N03°44'22"E 304.68 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO THE POINT OF BEGINNING, CONTAINING 5.00 ACRES, MORE OR LESS, TONTITOWN, WASHINGTON COUNTY, ARKANSAS. TM ABOVE DESCRIBED 5.00 ACRE TRACT BEING SUBJECT TO THE RIGHT-OF-WAY OF KLENC ROAD AND ANY OTHER EASEMENTS AND/OR RIGHTS-OF-WAY WHETHER OR NOT OF RECORD. Tract 2: A PART OF THE WEST HALF (W ½ ) OF THE SOUTHWEST QUARTER (SW ¼ ) OF SECTION ONE (1), TOWNSHIP SEVENTEEN (17) NORTH, RANGE THIRTY-ONE (31) WEST, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: COMMENCING  AT THE NORTHWEST CORNER OF SAID 80 ACRE TRACT; THENCE S03°44'22” W 1370.65 FEET ALONG THE WEST LINE OF SAID 80 ACRE  W 1370.65 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO THE TRUE POINT OF BEGINNING, SAID POINT BEING IN KLENC ROAD AND FROM WHICH A ½ ” REFERENCE IRON SET ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS  REFERENCE IRON SET ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS S87°25'01 "E 17.94 FEET; THENCE LEAVING THE WEST LINE OF SAID 80 ACRE TRACT, S87°25'01"E 715.00 FEET TO A SET ½ ” IRON REBAR, THENCE S03°44'22”W 304.68 FEET TO A  IRON REBAR, THENCE S03°44'22”W 304.68 FEET TO A W 304.68 FEET TO A SET ½ " IRON REBAR; THENCE N87°25'01"W 715.00 FEET TO A POINT ON THE WEST LINE OF SAID 80 ACRE TRACT, SAID POINT BEING IN KLENC ROAD AND FROM WRICH AN EXISTING REFERENCE IRON ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS S87°25'01”E 20.81 E 20.81 FEET; THENCE N03°44'22”E 304.68 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO E 304.68 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO THE POINT OF BEGINNING, CONTAINING 5.00 ACRES, MORE OR LESS, TONTITOWN, WASHINGTON COUNTY, ARKANSAS. THE ABOVE DESCRIBED 5.00 ACRE TRACT BEING SUBJECT TO THE RIGHT-OF-WAY OF KLENC ROAD AND ANY OTHER EASEMENTS AND/OR RIGHTS-OF-WAY WHETHER OR NOT OF RECORD. Tract 3: A PART OF THE WEST HALF (W ½ ) OF THE SOUTHWEST QUARTER (SW ¼ ) OF SECTION ONE (1), TOWNSHIP SEVENTEEN (17) NORTH, RANGE THIRTY-ONE (31) WEST, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: COMMENCING  AT THE NORTHWEST CORNER OF SAID 80 ACRE TRACT; THENCE S03°44'22" W 1065.97 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO THE TRUE POINT OF BEGINNING, SAID POINT BEING IN KLENC ROAD AND FROM WHICH A ½ " REFERENCE IRON SET ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS S87°25'01” E 15.08 FEET; THENCE LEAVING THE WEST LINE OF SAID 80 ACRE TRACT,  E 15.08 FEET; THENCE LEAVING THE WEST LINE OF SAID 80 ACRE TRACT, S87°25'01”E  715.00 FEET TO A SET  ½ " IRON REBAR; THENCE S03°44'22"W 304.68 FEET TO E  715.00 FEET TO A SET  ½ " IRON REBAR; THENCE S03°44'22"W 304.68 FEET TO A SET ½ " IRON REBAR; THENCE N87°25'01”W 715.00 FEET TO A POINT ON THE WEST LINE OF W 715.00 FEET TO A POINT ON THE WEST LINE OF SAID 80 ACRE TRACT, SAID POINT BEING IN KLENC ROAD AND FROM WHICH AN EXISTING REFERENCE IRON ON THE EAST RIGHT-OF-WAY LINE OF SAID ROAD BEARS S87°25'01"E 17.94 FEET, THENCE N03°44'22"E 304.68 FEET ALONG THE WEST LINE OF SAID 80 ACRE TRACT TO THE POINT OF BEGINNING, CONTAINING 5.00 ACRES, MORE OR LESS, TONTITOWN, WASHINGTON COUNTY, ARKANSAS. THE ABOVE DESCRIBED 5.00 ACRE TRACT BEING SUBJECT TO THE RIGHT-OF-WAY OF KLENC ROAD AND ANY OTHER EASEMENTS AND/OR RIGHTS-OF-WAY WHETHER OR NOT OF RECORD. SUBJECT TO EASEMENTS, RIGHTS-OF WAY, AND PROTECTIVE COVENANTS OF RECORD, IF ANY. SUBJECT TO ALL PRIOR MINERAL RESERVATIONS AND OIL AND GAS LEASES.
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